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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;grments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: &ct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five-sixths verdict. 805.18 Mistakes and omissions; harmless error

hNt;]te: CthjclptEJr %QS Vlvacs Oeat_f%by Sutf- Ct. (tDrder67I Wis. 2d 58h5 68é3t_(lGJ7gz,t judicationon the merits unless the court in its order for dismissal

which contains Judicial t.ouncil Commitiee notes explaining each section. stal gthanyise specifies for good cause shown recited in the. afder

utesprior to the 1983-84 edition also have these notes. . . p . 9 . .
dismissalon the merits may be set aside by the court on the

805.01 Jury trial of right. (1) RiGHT PRESERVED. The right 9roundsspecified in and in accordance witl866.07 A dismiss
of trial by jury as declared irticle I, section 5, of the constitution@| N0t on the merits may be set aside by the court for good cause

or as given by a statute atfe right of trial by the court shall be Shown and within a reasonable time.
preservedo the parties inviolate. History: Sup. Ct. Ordei67 Ws. 2d 585690 (1975).
. . . In order to demonstrate that a dismissal order based on failure to prosecute was and
(2) DeEmMAND. Any party entitled to a trial by jury or iie  abuseof discretion, the aggrieved party must show a clear and justifiable excuse for
courtmay demand a trial in the mode to which entitled at or befdhgdelay Trispel v Haefer89 Wis. 2d 725279 N.w2d 242(1979).

the scheduling conference or pretrial conference, whichever i JuGament dsiissing an action wsd for lack of advance actuel nafec of dis
heldfirst. The demand may be made either in writing or orally Gia g5, 368 N.w2d 648(1985). ' ’ '

therecord. Dismissatlfor failure to prosecute within a yearfdihg required actual or construc

; f jve notice of the applicable standards. RupeHame Mutual Insurance Cd.38
(3) WAIVER. The failure of a party to demand in accordancgc 41 405 N w2d 661(Ct. App. 1967).

With SUb-(z_) a_trial in the mode to V\_/hichntitled Con_StitUFes a  Dismissalunder this section is presumptively with prejudivehere the plaintf
waiver of trial in such mode. The right to trial by juryatso failed to show “good cause” for delaite appeals court erred in dismissing without
waivedif the partles or their attorneys of |recordl by written Stlp rejud)lce. Marshall-Wsconsin vJuneau Squar&39 Ws. 2d 1.2, 406 N.W2d 764

lation filed with th.e court or by an oral stlpu_latlon made in o_p_e Thecourt of appeals’ remand “for trial” after reversal of a summary judgement or
cc_)urtandt_antered in the record_, consent to trial by the court sittiRgrdid not mandate the court to schedule and hold a tEismissal for failure to
withouta jury A demand for trial by jury made as herein provideprosecutavas not an abuse of discretion. PratBrosamle142 Ws. 2d 658420
may not be withdrawn without the consent of the parties. N.W.2d 372(Ct. App. 1987).

: ) Whenconduct in failing to comply with a court order is egregious and without clear
History: Sup. Ct. Orde67 Ws. 2d 585689 (1975)1975 c. 218Sup. Ct. Order o 4j sifiable excuse, the court mag its discretion, order dismissal. Johnson v

112Wis. 2d xi (1983):1983 a. 192 ;

Judicial Council Committee Note, 1983The time deadline for demandinguay Allis dCthmers _qu;ﬂI%Z ;Ns(.j2dt2t61470ﬂl1\l.Wt2c11EEi§5|9(1991). istrial f
trial is the scheduling conference where that occurs before or in lieu of the pretrjaPrderinga criminal defendant to pay the stateefal expenses upon mistrial for
conferencébecause knowledge of the mode of trial is required for psgeduling. violation of a pretrial order was authorized by this section. Stadteyer 174 Wis.

[Re Order efective July 1. 1983] 2d164 496 N.W2d 779(Ct. App. 1993). . -

A legal counterclaim in an equitable action does not necessarily entitle the-countel? ases that do not fit squarely within this statute, a trial ¢msrtertain inherent
claimantto a jurytrial. An amendment by the plairitffom equity to law does not POWersto sanction the parties including the awarding of attorney fees. Schaefer v
necessarilyentitle the defendant tojary trial if the equitable action was brought in NortherAssurance Cdl82 Wis. 2d 148513 N.W2d 16(Ct. App. 1994).
goodfaith.” Tri-State Home Improvement Ca.Mansavage77 Ws. 2d 648253 A partys failure to appeaat a scheduled hearing, after writing the court indicating
N.W.2d 474(1977). thatunless it heard otherwise from the court it would consider itself excused,-was in

A party is entitledasa matter of right, to a jury trial on a question of fact if thaSufficientto excuse the partyappearance and was grounds for dismissal of the party
issueis retried, regardless of an earlier waivsky v Tesky 110 Wis. 2d 205327  underthis section. Buchanan@eneral Casualty Ca91 Ws. 2d 1528 N.W2d 457

N.W.2d 706 (1983). (Ct. App. 1995).
Underthe facts of the case, telephone testimony was not permissibie of Ge Thetrial court erred in not considering other less severe sanctions before dismiss
nevav. Tills, 129 Wis. 2d 167384 N.W2d 701(1986). ing an action for failure to comply with a demand for discovery when no bad faith was

Whencollateral estoppel compels raising a counterclaim in an equitable acti%’“d' Hudson Diesel, Inc..\Kenall, 194 Ws. 2d 532535 N.W2d 65(Ct. App.
thatcompulsion does not resirtthe waiver of the right to a jury trial. Norwest Bank :

v. Plourde, 185 Ws. 2d 377518 N.W2d 265(Ct. App. 1994). Defaultjudgment entered as a sanction is not governed by 806.02 and does not re
The new Wsconsin rules of civil procedure: Chapters 805—807. Graczyk, glirea full evidentiary hearing if damages are contested. The fmpeof hearing
MLR 671. on damagess left to the trial cours discretion. Chevron Chemical CoDeloitte

& Touche LLR207 Wis. 2d 43557 N.W2d 775(1997).

Sections8302.10 (7) and 805.03 apply in criminal cases. A court has power to sanc
tion a tardy attorney under these sections. Failure to delineate the reasons for the
805.02 Advisory jury and trial by consent. (1) Inallac  sanctionss an erroneous exercise of discretion. Anders@ireuit Court for Mil-

i i i i i B waukeeCounty 219 Ws. 2d 1 578 N.W2d 533(1998).
tions not triable of right by a junsthe court upon motioar onits - ™0 el 880 1A cts may be imputed 1o the Glient. Smioide 224 Wis.

own initiative may try any issue with an advisory jury 2d 518 592 N.W2d 287(Ct. App. 1998).

i i i If the constitution or statutes require proof betbeecircuit court can enter a par
(2) With the consent of both parties, the court majer a trial ticular judgment or orderthe court cannot enter the judgment or order without the

with a jury whose .VerdiCt has the samieefas if trial by jury had appropriateshowing. The circit court may determine that a paegtion or inaction
beena matter of right. providesadequate cause for sanctions against that pBrtthat does not allow the
i . . Ct. . . courtto dispense with any constitutional or statutory burden of proof that must be sat
History: Sup. Ct. Ordei67 Wis. 2d 585690 (1975) isfied prior to entering a judgment or ordeEvelyn C.R. vTykila S. 2001 WI 10,
. i 246 Ws. 2d 1 629 N.W2d 768
805.03 Failure to prosecute or comply with procedure Thetrial court abused its discretion by ordering the defendant in a civil suit to fore

statutes. For failure of any claimartb prosecute or for failure goits rights to insurance coverage for punitive damages when the issue ofaights
insurancecoverage was not before the court. City @st\Allis v WEPCO, 2001 WI

; p - insu
of any party to comply withhe statutes governing procedure |rjEpp 266,248 Ws, 2d 10635 N.W2d 873

civil actions or to obey any order of court, the court in which theCircuit courts have inherent authority to sanction by dismissal a party who has at
actionis pending may make such orders in regard to the failuretemptedto suborn perjury from a witness. In assessing the severity of the misconduct

: - ; o ; andneed for an appropriate sanction, a trial court was within its authority to consider
arejust, including but not limited to orders authorized ursler aprevious attempt to suborn perjury in another case, in addition to the attempt in the

804.12(2) (a) Any dismissal under this section operaesin ad casebefore it. Schultz.\Sykes, 2001 WI App 25848 Ws. 2d 746638 N.W2d 604

See also the notes to Article I, section 5 of thieddhsin Constitution.
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The American Rule does not bar courts from exercising their inherent power to pgay order a separate trial of any claim, cross—claim, counterclaim
sessattorney fees, and when a court does so, the limitations of fee awards under. s; : : ;
814.025do not control. Schultz ykes, 2001 WI App 25848 Ws. 2d 746638 Br3rd party claim, or of any number of claims, alwpysserving

N.W.2d 604 inviolate the rightof trial in the mode to which the parties are en
titled.
805.04 Voluntary dismissal: effect thereof. (1) By History: Sup. Ct. Orde67 Wis. 2d 585692 (1975); Sup. Ct. Orderd1 Ws. 2d

PLAINTIFF; BY STIPULATION. An action may be dismissed by thexii (1987). ) ) )
plaintiff without order of court by serving and filirgnotice of Judicial Council Note, 1988:Sub. (1) (b) is amended by allowing conferences re
P ; : arding consolidation of actions to be conducted by telephone conference. [Re Order
dismissalat any time before service by an adverse party of respaﬁecﬁve Jan. 1, 1988]
sive pleading or motion or by the filingf a stipulation of dismiss  Thetrial courts order to bifurcate the issues of liability and damages and to try the
al signed by all parties who have appeared in the action. UnIé%ﬁﬁtfééfs“lﬁfekgfé%;eofgpgéast%éu(”zeﬁﬁ;t”tggvs?nﬁg sub. (2) and cannot be reconciled
Otherw_'SEStated in the r]otlce of dismissal or stlpula_tlon, the dlgn all quescgions necessa.ry to sustaherlict. \Waters v Pertzborn, 2JOE)y1 Wi 62,?13
missalis not on the merits, except that a notice of dismissat operis. 2d 703627 N.w2d 497
atesas an adjudication on the merits when filed by a plaintio
hasonce dismissed in any court an action basedr including 805.06 Referees. (1) A courtin which araction is pending
the same claim. may appoint a referee who shall have such qualifications as the
(2) By ORDEROFCOURT. Except as provideith sub.(1), an ae  courtdeems appropriate. The fees to be allowed to a referee shall
tion shall not be dismissed at the plaiféifinstance save upan  befixed by the courind shall be chged upon such of the parties
derof court and upon such terms and conditions as the court deemgaid out of any fund or subject matter of the actiamich is in
proper. Unless otherwise specified in the ordedismissal under the custody and control of the court, as the court may direct. The
this subsection is not on the merits. refereeshall not retain the refereeteport as security for cem
(3) COUNTERCLAIM, CROSS-CLAIMAND 3RD PARTY CLAIM. This pensationjut if the party ordered to pay the faowed by the
sectionapplies to the voluntary dismissal of any counterclaingourtdoes not pay it afterotice and within the time prescribed by
cross—claim, or 3rgharty claim. A voluntary dismissal by the the court,the referee is entitled to a writ of execution against the
claimantalone shall be made before a responsive pleadingdiginquentparty
served,or if there is none, befottke introduction of evidence at  (2) A reference shall be the exception and not the rule.-In ac
the trial or hearing. tionsto be tried by a junareference shall be made only when the
(4) CostsoFPREVIOUSLYDISMISSEDACTION. [f a plaintif who issuesare complicated; in actions to be tried withaytiry, save
hasonce dismissed agction in any court commences an actioin matters of account and of fiifult computation of damages, a
basedupon or including the same claim against the sdefiend  referenceshall be made only upon a showing that some exception
ant,the court may make such order for the payment of costs of fi€ondition requires it.
actionpreviously dismissed as it deems proper and may stay pro (3) The order of reference to the referee may specify or limit
ggfdlngs in the action until the plaifitias complied with the er he réferees powers and may direct the referee to report only upon
: particularissues or to do or perform particular acts or to receive
History: Sup. Ct. Ordet67 Ws. 2d 585691 (1975). : ' . .
Assesimemff) attorneySQfees as condit?on of(\/olunzary dismissal without preju apdreport eVI,dence only &,md may fix the tlme and place for begin
dice was within thrial courts discretion. Dunn.\Fred A. Mikkelson, Inc88 Wis.  ning and closing the hearings and for the filing of the refenee’
2d \fﬁ’g f76 (’;‘_-W?d 7|48_(tt979)_- i  entities the defendant & dof port. Subject to the specifications and limitations stitdie or
o ouniarydmissal it prejucos rarely entles the defondant foan atard of45er, the referee has and shall exercise the power to regulate all
(Ct. App. 1988). proceedingsn every hearing before the referee and to do all acts
A condemnee may voluntarily dismias appeal to a circuit court pursuant to sandtake all measurasecessary or proper for thdieient perfor
ggg{é‘_’"&gg‘_“@%‘é;‘_ order Dickie v City of Tomah,160 Ws. 2d 20465 N.w2d manceof duties under the ordeTThe referee may require the pro
If any adverse party to an action files a responsive pleading prior to the time figiCtion of evidence upon all matters embraced in the reference,
the plaintiff attempts to dismiss the actiander sub. (1), a voluntary dismissal with including the production of all books, papers, vouchers, docu
,‘\"L_‘\t,\fgzl%g'zc(ec'f 28;?2882;?““'”“"" GowarMeClure, 185 Ws. 2d 903519 ments and writings applicable thereto. The referee may rule upon
Thetrial court did not abuse its discretion in granting plditimotion for dismiss ~ the admissibility of evidence unless otherwise directed by the or

al without prejudice in order that the plaiftibuld refile in an attemib take advan %erof reference and has the authority to put witnesses on oath and
tageof a new statutory enactment. The prejudice this section protects against is

of putting the defendant through the expense of a lawsuit without being able to ob{E\%&’ Defsona”y examine them and may call the parties to the ac
afinal determination orthe merits, not from being disadvantaged by a legislativion and examine them upon oath. When a party so requests, the
policy change. Estate of Rita Engebos®erraine Ridgd.imited Partnershi228 i
Wis. 2d 860598 N.W2d 584(Ct. App. 1999) referee shall make a record of the evideoftered and excluded

If doubt exists regarding the finality of an order of dismissal, the court may lodd th€ same manner and subject to the same limitati®ascourt

bleyc_mdtrée word; “\Aéitrg)pr(—:r-]jugi'(;(g;jtc])lc%telrggirletﬁe dismissal was meant to becon sitting without a jury
clusive. Brye v Brakebus - . . .
v ? (1994) (4) (a) When a reference is madee clerk shall forthwith fur

805.05 Consolidation; separate trials. (1) ConsoLipa-  Nish the referee with a copy of the ordéreference. Upon receipt
TIoN. (@) When actions which might have been broughtsisgie ~ thereofunless therder of reference otherwise provides, the refer
actionunder s803.04are pending before the court, it may orde@eshall forthwith set a time and place for the first meeting of the
a joint hearing or trial of angr all of the claims in the actions; it partiesor their attorneys to be held with2® days after the date
may order all the actions consolidated; and it may make such @frthe order of reference astiall notify the parties or their attor
dersconcerning proceedindserein as may tend to avoid unnecneys. It is the duty of the referee to proceed withralisonable
essarycosts or delay diligence. Any party on notice to the.par‘[ies and the referee, may
(b) When actions which might have been brought as a singRpPly to the court for an order requiring the referee to speed the
action under s803.04are pending before dirent courts, any Proceedingsndto make the report. If a party fails to appear at the
suchaction may be transferred upon motion of any party or of tHg1e and placeppointed, the referee may proceed ex parte or may
court to another court where the related action is pendingpnA  adjourn the proceedings to a future dgiying notice to the absent
ferenceinvolving both judges and all counsel may be convend@grty of the adjournment.
onthe record as prescribed by887.13 (3) Transfer under this  (b) The partiesnay procure the attendance of witnesses before
paragraphshall be made only by the joint written ordertbé thereferee by the issuance and service of subpoenagthtfut
transferringcourt and the court thich the action is transferred. adequatexcuse a witness fails to appear to give evidence, the wit
(2) SEPARATE TRIALS. The court, in furtherance of corve nessmay be punished as for a contempt and be subjected to the
nienceor to avoid prejudice, or when separate trials wikbedud consequencepenalties, and remedipsovided in ss885.11and
cive to expedition or economyr pursuanto s.803.04 (2) (b) 885.12

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20746
https://docs.legis.wisconsin.gov/document/courts/638%20N.W.2d%20604
https://docs.legis.wisconsin.gov/document/courts/638%20N.W.2d%20604
https://docs.legis.wisconsin.gov/document/statutes/2001/805.04(1)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/courts/88%20Wis.%202d%20369
https://docs.legis.wisconsin.gov/document/courts/88%20Wis.%202d%20369
https://docs.legis.wisconsin.gov/document/courts/276%20N.W.2d%20748
https://docs.legis.wisconsin.gov/document/courts/145%20Wis.%202d%20315
https://docs.legis.wisconsin.gov/document/courts/426%20N.W.2d%20114
https://docs.legis.wisconsin.gov/document/courts/160%20Wis.%202d%2020
https://docs.legis.wisconsin.gov/document/courts/465%20N.W.2d%20262
https://docs.legis.wisconsin.gov/document/courts/465%20N.W.2d%20262
https://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20903
https://docs.legis.wisconsin.gov/document/courts/519%20N.W.2d%20692
https://docs.legis.wisconsin.gov/document/courts/519%20N.W.2d%20692
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20860
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20860
https://docs.legis.wisconsin.gov/document/courts/598%20N.W.2d%20584
https://docs.legis.wisconsin.gov/document/courts/32%20F.3d%201179
https://docs.legis.wisconsin.gov/document/statutes/2001/803.04
https://docs.legis.wisconsin.gov/document/statutes/2001/803.04
https://docs.legis.wisconsin.gov/document/statutes/2001/807.13(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/803.04(2)(b)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/courts/243%20Wis.%202d%20703
https://docs.legis.wisconsin.gov/document/courts/243%20Wis.%202d%20703
https://docs.legis.wisconsin.gov/document/courts/627%20N.W.2d%20497
https://docs.legis.wisconsin.gov/document/statutes/2001/885.11
https://docs.legis.wisconsin.gov/document/statutes/2001/885.12

3 Updated 01-02Wis. Stats. Database TRIALS 805.08

(c) When matters of accounting are in issue, the referee niaye STaTE OF WISCONSIN, TO ....:
prescribethe form in which the accounts shall be submittad Pursuant to section 805.07 of thés#bnsin Statutes, you are
in any proper case may require or receive in evidence a statemgpébycommanded to appearierson before [.... designating the
by a certified public accountant who is called as a witnef®n  court, officer, or person and place of appearance], on [.... date] at
objectionof a party to any of the items thus submitted or upon a o'clock ...M., to give evidence in an actibatween ...., plain
showingthat the form of statement is inffent, the referee may tjff, and ....defendant. [Insert clause requiring the production of
requirea different form ofstatement to be furnished, or the acmaterial, if appropriate]. Failure to appear may result in punish
countsor specific items thereof to be proved by oral examinatigRentfor contempt which may include monetary penalties, impris
of the accounting parties or upon written interrogatories or in susimentand other sanctions. Issued this .... day of ..., .... (year)
othermanner as the referee directs. [Handwritten Signature]

(5) (a) The referee shall prepare a report upon the matters sub Attorney for [identify party]
mitted by theorder of reference and, if required to make findings her oficial il
of fact and conclusions of lathe referee shall set them forth in (or other oficial title)
thereport. The referee shall file the report with the clerk of the [Address]
courtand in an action to be tried without a jumpless otherwise [Telephone Number]
directedby the order of reference, shall file with it a transcript of (p) For a subpoena requiring the production of material, the
the proceedings and of the evidence and the original exhibits. FBgowing shall be inserted in the foregoing formowvare further
clerk shall forthwith mail to all parties notice of the filing. commandedo bring with you the following: [describing ascu

(b) In an action to be tried without a jury the court shall accefattely as possible the booksapers, documents or other tangible
thereferees findings of fact unless clearly erroneousithid 10  thingssought].

daysafter being served with notice of the filing of the report any (5y sysstiTuTED SERVICE. A subpoena may be served in the
partymay serve written objections thereto upon the other partiggannemrovided in s885.03except thasubstituted personal ser
Applicationto the court for action upon the report and upon ebjegice may be made only as provided i881.11 (1) (b)and except
tions thereto shall be by motion and upon notice. The court afiggt officers, directors, and managing agents of public or private
hearingmay adopt the report or may modify it or may reject it igorporationsor limited liability companies subpoenaedheir of
wholeor inpart or may receive further evidence or may recomnjikig| capacity may be served as provided i8GL.11 (5) (a)
it with mstructhn. . . . (6) MOTIONHEARING PROCEDURE. Motions under sul§3) may
(c) Inan action to be tried by a jury the referee shall not-be g heard as prescribed in807.13
rectedto report the evidence. The refesedings upon theds  History: Sup. CtOrder67 Wis. 2d 585697 (1975)1979 c. 10, Sup. Ct. Order
suessubmitted are admissible asidence of the matters found%glyyis(.l %% g;ii l(égg7;;lgggl%91§2198%3 a. 12, Sup. Ct. Order N&5-09 195 Ws.
andmay be read to the jyrgubject to the ruling of the cowpon Xi {1950), 199/ a. )2 a. . i
any objections i point of law which may be made 0 the PO rear s achans oo s e Croeca 1 1B ™
(d) The efect of a referea’report is the same whether or not Judicial Council Note, 1995:Sub. (2) (b) requires notice of third-padiscov
the parties have consented to the reference; but, when the pafifgg 1070re 0 TEl 1 R Ee (o8 e g e e e o ton
?tlpulaft(;.'that areferees flntﬂmgs of Ia(lz’lt sllht%” be ;Itnall:') only ql_"C?S gfdtari%igl\eNthig%ségfggglﬁbs\?;gz;}&a%ng%el attendance of a witnesses. Gitate v
ions of law arising upon the report shall thereafter be considereeit, s. . i
History: Sup. Ct. Ogr]deig7 Wis. 2d 58% 693 (1975);1975 c. 218
Thetrial court properly refused to admit additional evidencamissue of fact that 805.08 Jurors. (1) QUALIFICATIONS, EXAMINATION. Thecourt
}L‘?,ﬁg?ﬂ”&%?gfo'med to resolve. KleinstickDaleiden,71 Wis. 2d 432238 gh || examine on oath each person vidicalled as a juror to dis
o ' cover whether the juror is related bipod, marriage or adoption
805.07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas t0 any party or to any attorney appearing in the case, or has any
shallbe issued and servedancordance with ci885. A subpoena financialinterest in the case, or has expressed or formed any opin
may also be issued by any attorney of record in a civil action &, or is aware of any bias or prejudice in the case. If a juror is
specialproceeding to compealttendance of witnesses for deposinotindifferent in the case, theror shall be excused. Any party
tion, hearing or trial in the action or special proceeding. objectingfor cause to a juror may introduce evidence in support
(2) SUBPOENA REQUIRING THE PRODUCTION OF MATERIAL. (a) of the objection.This section shall not be construed as abridging

A subpoena may command the person to whom it is directedt@ny manner the right of either party to supplement the sourt

producethe books, papers, documents or tangible thitegsg examinationof any person as to qualifications, but such examina
natedtherein. ' ’ tion shall not beepetitiousor based upon hypothetical questions.

(b) Notice of a third-party subpoena issteddiscovery pur (2) NuwmBer orJuroRs. A suficient number of jurors shall be
posesshall be provided to all parties at least 10 days before monedn the action so that the number applicable under s.
scheduledieposition in order to preserve their righotgect. If  /2©-06remains after the exercise of all peremptory challenges to
a third—party subpoena requeste production of books, papers Which the parties are entitled under s(8). The court may order
documents or tangible things that are within the scope of discdyatadditional jurors be selected. In that case, if the number of ju
ery under s804.01 (2) (a)those objectshall not be provided be Orsremains more than required at the time of the final submission
fore the time and date specifiedtime subpoena. The provisions_Of the cause, theourt shall determine by lot which jurors shall not

under this paragraph apply unless all of the parties otherwildtially participatein deliberations. The court may hold the addi
agree. paragraph apply P %naljurors until the verdict is rendered or disgeathem aany

(3) ProTECTIVEORDERS. Upon motion made promptly and jntime: i
anyevent at or before the time specified in the subpoena for com (3) PEREMPTORYCHALLENGES. Each party shale entitled to
pliancetherewith the court may (a) quash or modify the subpoermPeremptory challenges which shall be exercised alterngtely
if it is unreasonable and oppressive or (b) condition denial of @intiff beginning; and when any party declines to challenge in
motion upon the advancement by the peiisomhose behalf the turn, the qhallenge shall be made by the clerk by lot. The parties
subpoenas issued of the reasonable cost of producing the bool&the action shall be deemed 2, all plafatifeing one party and

papersdocuments, or tangible things designated therein. @il defendants being the other parycept that in a case where
(4) Form. (a) The subpoena shall be in the following form2 Or more defendants have adverse interests, the court, if satisfied

thatthe due protection of their interests so requiregs discre

SUBPOENA tion, may allow peremptory challenges to the defendant or defen
STATE OF WISCONSIN dantson each side of the adverse interests, not to exceBdch
.... County sideshall be entitled to one peremptory challenmgaddition to
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thoseotherwise allowed by law if additional jurors are to be se A prospective juror who is the brother—in-law of a state witness is a relative by
lectedunder sub(2) marriageto the3rd degree undésesch and must be struck for cause as the relation
. . . ship constitutes statutory biag-ailure to do so is grounds for reversal and a new trial.
(4) Jury view. On motion of any partyhe jury may be taken St?tec\j/. C_éameclg_ZS% st-_2d th604 Nt-_Wfd 891(dCt- /%\m)- 1999). che. A

; ; ; n deciding subjective bias, the particular words of the juror are n 8.
to view any prop(-;rtymatter_or thlng relatlng to the Controversy rospectivq’t?ror n!eed not respondﬁn voir dire with unequiJvocaI declaratioims-of
between the parties when it appears to the court that the Vle\@aksamy. State vOswald, 2000 WI App 232 Ws. 2d 103606 N.W2d 238
necessaryo a just decision. The moving party shall pay the ex Objectivebias requires a direct, critical, personal connection between the individu

P i1-a al juror and crucial evidence or a dispositive issue in the case, or the jot@ctable
pensef the view The expenseshall afterwards be taxed like negativeattitude to the justice system in general. A reasonable person can be impar

otherlegal costs if the party who incurred them prevails in the agj despite a relationship to a policéicér or past experience as aficdr. State v
tion. Oswald,2000 WI App 3232 Ws. 2d 103606 N.W2d 238
History: Sup. Ct. Ordet67 Ws. 2d 585698 (1975)1975 c. 2181977 c. 318 Peremptorychallenges may not be exercised, and therefore not changed, after the
_ . parties have accepted the jueyen if the jury has not yet been sworn. Staléew
%g;; g.. igs.zm 1983 a. 226Sup. Ct. OrdeNo.96-08 207 Wis. 2d xv (1997); telle, 2000 WI App 10, 235 Ws. 2d 91612 N.W2d 356

Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept ef “al_ A Party who during voir dire neither requests furtheestioning nor objects to the

ternate"jurors with a provisiorallowing the court to order the impaneling of addition Se&tingof a juror may not later allege error in the trial caufetllure to actua sponte

al jurors. The panel is then reduced to the proper size by lot immediately prior to fiffj€9ard 2t?j a juro;xvl,llovrvn;g ]nlot be impartial. Stawfltiams, 2000 W1 App. 123,

submissiorof the cause. These changes are intended to promote an attentive attf is. 2d 5916 : . L _— .

anda collegial relationship among the members of the jury | e;jo#rts 2”?1'”9 thatt? rgur%er trial juror(\j/vas r_10|t Otl’le.Ct'VEAY blasrfdr:nasoa h
Thefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placem e. Although the juror had a business and social relationship with the victim, the

: o v ’ h p did not have a personal connection to crucial evidence or a dispositive issue in
n the_statq’tes. The reference to “alternate” jurors in the final sentence is chang ‘({.ase, a negativepattitude toward the justice system, or such a clI)ose relationship
add'“??‘a' jurors to reflect th? mpdlflcatlon of sub. (.2)' [Bill 32951“ »  With the victim that no reasonable person in her position could not be impartial. State

Judicial Council Note, 1996: This proposal changempaneled” to“selected” "\ indell. 2000 WI App 180238 Wis. 2d 422617 N.W2d 500
wheneven statute refers to choosing jurors or prospective jurors, for statutory- unifor o' hrospective juror who openly admits bias and is never questioned about his or
mity. Adding the last sentence [to (2)] is intended to allow courts to keep additiopal naiality is is subjectively biased as a matter of IState vCarter 2002 WI App
jurorsto replace any juror who might not be able to complete deliberations. Delibegg 650 ws. 24 851641 N.W2d 517

tionswould begin anew with the additional juror in place [Re SCO No. 9608 e . ) R . A
7-1-97]. Guaranteesf open public proceedings in criminal trials includes voir dire ex

Themere expression of a predetermined opinion of guilt during voir dire does @@{??ggg?f potential jurors. Press-Enterprise Csuperior Court of Call64 U.S.

d'?ﬁ:gg;?g pjg:g;s::esreép?eizzgtﬁaaﬁiggﬁipzat?f;?rg\i/s\f[ﬁ;:tlél:;zg No new trial was required where a jur®failure to disclose during voir dire was
. : - . harmlessMc Donough Power Equipmenic. v. Greenwood464 U.S. 5481984).
Illssz)hggg/.stematlc exclusion. StateRruitt, 95 Ws. 2d 69289 N.W2d 343(Ct. App. Theuse of peremptorghallenges by a private litigant in a civil action to exclude

o } ’ - potential jurors solely because of race violates the equal protection clause.-Edmon
Unlessthe defendant consents, it is reversible error for the trial court to substiti V. Leesville Concrete C500 U.S. 614114 L. Ed. 2d 66q1991).

analternate juror for a regular juror after jury deliberations have begun. Stafe v A : ; P SNAR Nira | PN
nalyzing Juror Bias Exhibited Duringdi Dire in Wisconsin: How to Lessen the
man,108 Ws. 2d 291321 N.W2d 212(1982). Com e S ML R 517 (2000%'

Thetrial court’s deliberate, though well-intended, removal of a class or group for L . . . )
causewithout examination of individuals in tlggoup was improperState vChosa, Mfaéee\:'vléogfssp Qi?ﬂ\llfl?ggs(i)nppc?ﬁliwgl/ tcoagg'fyl‘ggg%fg 7ESn7forcemenﬁ@aIs
108Wis. 2d 392321 N.W2d 280(1982). Yy : :

Thetrial court, sitting as the trier of fact, committed an error of law in making and Note: See alsa notes to Article I, section 7.

relying on an unrequested, unannounced, unaccompanied, and unrecorded view of ) ) . .

anaccident scene in assessing evidence produced at trial. American Family Mut.8$5.09 Juries of fewer than 12; five—sixths verdict.

Co.v. Shannoni20 Ws. 2d 560356 N.W2d 175(1984). o ) Jury. Thejury shall consist of a number of persons deter
Whena juror incompletely responds to material questions on voir dire, a new trfal: dund 756.06 (2) (b

is warranted if it is shown that it is more likely than not that the juror was bias Ineaunder s. . ( ) ( )

ggetlinsﬁgetmov'i:ng ;?]artyzszt?tvev v\/\%s%ggg\/gii \2/32%8%73&2 g’)\gg\)lzfd 745(1_985)-f (2) VerDICT. A verdict agreed tby five—sixths of the jurors
ut see3ate v. Faucner, S. . or a review o H H :
this case to apply new terminology regarding juror bias. shallbe the verdict of the jurylf more than one question must be

Law enforcement dicers should nobe automatically excused for cause from ve answeredo arrive at a verdict on the same claim, the stwee

nire on grounds of implied bias. Statelwuis, 156 Ws. 2d 470457 N.w2d 484  sixthsof the jurors must agree on all the questions.
(1990). But see3ate . Faucher, 227 W, 2d 700596 N.W2d 770(1999) forare  istory: Sup. Ct. Orde7 Wis. 2d 585700 (1975)1977 c. 3181977c. 447s.
view of this case to apply new terminology regarding juror bias. 210, Sup. Ct. Order Nc@6-08 207 Ws. 2d xv (1997)
Prospectiveurors related to a state witness by blood or marriage to the third degreg: o civihs ; i - aati .
) gury agreement is not required on all questions on the verdict, but on
rriggtzbe ;trtjck;orp th?:Jur);]par;eZI% \?\}at%e%h%% \II\IV?NZZ% g{;%AlBQZQIS\)I.\]{VZd 99 41l questions necessary to support a judgment on a particular claim. A verdict must
( ). But seeSate v. Faucher, S 0 ' ( ) for are bereviewed on a claim—by-claim basis rather tham whole. Giese Montgomery

view of this case to apply new terminology regarding juror bias. Ward, Inc. 111 Ws. 2d 392331 N.W2d 585(1983).
The verdict of a 13 member jupanelagreed to by the defense and prosecution Thetrial courts order to bifurcate the issues of liability and damages and to try the
wasvalid. State vLedger175 Ws. 2d 1.6, 499 N.w2d 199(Ct. App. 1993). separate issues befaseparatguries contravened s. 805.05 (2) and cannot be recon

An appellate court should overturn a circuit caudétermination that@rospee  cjled with the requirement of sub. (2) that the same five—sixths of the jury must agree

tive juror can be impartial only if the jurarbias is manifest, and not when there ison a1l questions necessary to sustain a verdiettet/vPertzborn, 2001 WI 6243
a reasonable suspicion of bias. The test for marbifastis stated. StateRerron, \wis. 2d 703627 N.W2d 497

219Wis. 2d 481579 N.W2d 654(1998). But se&ate V. Faucher, 227 Wis. 2d 700

596 N.W.2d 770(1999) for a review of this case apply new terminology regarding . X .

juror bias. 805.10 Examination of withesses; arguments. Unless
Jurorbias may be actual, implied, ioferred. Inferred bias is a factual finding re thejudge otherwise orderS, not more than one attorney for each

quiring evaluation of the facts and circumstances including those surrounding the, . . . .
ror's incomplete or incorrect response to questions during voir direthflil re dideshall examine or cross-examine a witness and not more than

sponseslo not prevent finding inferred bias. Stat®elgado223 Ws. 2d 270588 2 attorneys on each side shall suntaifhe jury The plaintif shall

N.W.2d1(1999). But se&atev. Faucher, 227 Wis. 2d 700596 N.W2d 770(1999)  pe entitled to the opening and final rebuttajments. Plaintifs
for a review of this case to apply new terminology regarding juror bias.

Theterms “statutory bias,” subjective bias,” and “objective bias” are adopted Egbuttalshall t_)e limited to matters _raiSBV any adverse party in
the proper terms for referring to types of jury bias, replacing the terms “implied biagfgument. VHiver of agument by either party shall not preclude

“subjective bias,” and “objective bias”. State Faucher227 Ws. 2d 700 596 the adverse party from making an)gament which thedverse

N.W.2d 770(1999). ; ;
Statutorybias refergo those situations described in sub. (1); a person falling withnartywouICI otherwise have been entitied to make. Before the ar

oneof the sub. (1) descriptions may not serve regardless of the ability to be imparg@tmentis begun, the court may limit the time fogament.

Statev. Faucher227 Ws. 2d 700596 N.W2d 770(1999). History: Sup. Ct. Orde67 Wis. 2d 585701 (1975):1975 c. 218
Subjectivebias is revealed through the words and demeanor of the prospective juan attorneys concession during closinggament that his client was negligent

roras revealed ovoir dire; it refers to the jurds state of mind. State Faucher227  couldnot be construed as a binding admission. Kuzmigeutzmann100 Ws. 2d

Wis. 2d 700596 N.W2d 770(1999). 48,301 N.W2d 266(Ct. App. 1980).

_ Objectivebias focuses on whether a reasongleleson in the individual prospec This section authorizes judgésallow more than 2 attorneys on each side to sum
tive juror’s position could be impartial; the circuit court is particularly well positionegp to the jury but a judge may not limit to fewer than 2 the number of attorngys ar
Etl) éilg)ermlne objective biasState v Faucher227 Ws. 2d 700596 N.W2d 770  jng on each side. In Interest of C.E.Y24 Ws. 2d 47368 N.W2d 47(1985).

Wyss, Louis, Gescch, Satev. Messdlt, 185 Wis. 2d 254 Ferron, Delgado, andSate L .
V. Broomfield,szzs Ws. 2d 465 are cases through which jury biasgjurisprudence ha#805.11 Objections; exceptions. (1) Any party who has
evolved; where each would fall given the new bias terminology adopted in this cfgfr opportunity to objecbefore a ruling or order is made must do

is considered. State Faucher227 Ws. 2d 700596 N.W2d 770(1999). . . A N .
Thereis no automatic disqualification of potential jurors who have been convict& " order to avoid waiving errorAn objectionis not necessary

of crimes.  State.\Mendoza227 Ws. 2d 838596 N.W2d 736(Ct. App. 1998).  aftera ruling or order is made.
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(2) A party raising an objection must specify the grounds aaseuntil deliberationdegin. Any such preliminary jury instruc

which the party predicates the objection or claim of error tionsmay be given agaiim the chage at the close of the evidence.
(3) Exceptions shall never be made. The additional preliminary instructions shall be disclosed to the
(4) Evidentiary objections are governed b¥81.03 parties before they are given and either party may object to any
History: Sup. Ct. Orde67 Wis. 2d 585701 (1975)1975 c. 218 specificinstruction or propose instructions of its own to be given
prior to trial.
805.12 Special verdicts. (1) Use. Unless it ordersther (3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the

wise, the court shall direct the jury to return a special verdict. Tleeidenceand before guments to the jurghe court shall conduct
verdictshall be preparebly the court in the form of written ques a conference with counsel outside the presence of the Airhe
tionsrelatingonly to material issues of ultimate fact and admittingonference, or at such earlier time as the court reasonably directs,
adirect answer The jury shall answer in writing. In cases foundedounselmay file written motions that the court instruct the jarny

upon negligence, the court need not submit separately any partibe law, and submit verdict questions, as set forth in the motions.
lar respect in which the party was allegedly negligent. The codifte court shall inform counsel on the record of its proposed action
may also direct the juryo find upon particular questions of fact.on the motions and of the instructions and verdict it proposes to

(2) OMITTED IssUE. When somenaterial issue of ultimate fact Submit. Counsel may object to the proposestructions or ver
not brought to the attention of the trial court but essential to sustgli§t on the grounds of incompleteness or otreor, stating the
thejudgment is omitted from the verdict, the issue shall be deeng@undsfor objection with particularity on the record. Failure to
determinedby the court in conformity with its judgment and the@bjectat the conference constitutes a waiver of any error in the
failure to request a finding by the jury on the issue shall be deenfg@posednstructions or verdict.
awaiver of jury trial on that issue. (4) InsTRuUCTION. The court shall instruct the jury before or af

(3) CLERK'S ENTRIESAFTERVERDICT. Upon receiving aerdict, ter closing aguments of counsel. Failure to object to a material
the clerk shall make an entry on the minutes specifying the ti@rianceor omission between thiestructions given and the-in
the verdict was received and the cosidrder setting time for mo structionsproposed does not constitute a waiver of erbine

tions after verdict under €05.16 The verdict and special find courtshall provide the jury with one complete sétwritten in
ings shall be filed. structionsproviding the burden gfroof and the substantive law

History: Sup. Ct. Ordei67 Ws. 2d 585702 (1975)1975 c. 218 to be applied to the case to be decided.

If the court can find as a matter of law that a party is causally negligent, contrary (5) REINSTRUCTION. After the jury retires, the court may rein
to the jurys answerand the jury attributes some degree of comparative negligen : . : :
to that party the court should change the causal negligence answer and permitgﬁ'émtthe jury a_S to all or any part_of the '_nStrUC“QnS preV|oust
jury’s comparison to stand. Ollinger@rall,80 Wis. 2d 213258 N.Ww2d 693(1977).  given,or may give supplementary instructions as it deems appro
If the answer to one material questittows that the jury made answer perverselypriate.
the court should set aside the entire verdict unless it is satisfied that the other questio .
werenot afected by the perversityFouse vPersons30 Ws. 2d390 259 N.W2d 1921?8?%5835%%. Cctt %ﬁ%’ggguvsvszgdsg?a%%%ws)1975 ¢. 2181979 ¢. 128
92(1977). . . . . . I . _Judicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminary
_Whenthe verdict form did not contain a special fact question regarding the majgétructions may include a description of tiaure of the case, what constitutes evi
issueof the case, real issues had not been tried. SctzMarys Hospital81 Ws.  denceand what does not, guidance regarding the burden of proof and the credibility
2d 638_260 N.w2d _783 . ) . of witnesses, and directions not to discuss the case until deliberations begin.
If evidence conflictand inconsistent theories on the cause of the event are adsyp,(4) is amended to required that the court provide the jury one written copy of
vanced nstructions on both theories should be given. Senteligby, 87 Ws. 2d  jts instructions regarding the burden of proof. [Re Order7efl-86]
44, 27.3 N'W.Zd 780(Ct: App. 19.78)' ’ ) . ) Specificevidentiary facts may be incorporated intairastruction provided they
An inconsistent verdict, if not timely remedied by reconsideration by thenuist 4o not lead the jury to believe that the court has prejudged the evidétate.vDix,
resultin a new trial unless the party injured by the inconsistency waives the portigg\wis. 2d 474273 N.W2d 250(1979).
of its damage claim and the waiver does not result in a change of the prevailing pal ; ; ;
asfound by the jury Westfall v Kottke, 110 Ws. 2d 86328 N.W2d 481(1983). G%‘gf\fj;‘g;_ gghfo‘:‘('j'ggotsu‘;?lggts‘gg'ggg ﬁf@?dogfg’(%?gf”” as of form.
Ambiguitiesin jury questions were “omitted issues” under g@band therefore ;a5 proper to instruct a jury that it need casider a lesserfefse if it found
properly determined by the trial court. BadtkeBadtke,122 Ws. 2d 730364 o gefendant guilty of aigher one. State McNeal,95 Ws. 2d 63288 N.W2d 874
N-W.2d547 (Ct. App. 1985). . (Ct. App. 1980).
Special verdict formulation in Wtonsin. Decker and Deck&0 MLR 201. Although failure to object at the verdict conference to a substantive defect in the
Product liability verdict formulation in Wconsin. Slattery et al. 61 MLR 381. verdictconstituted waivefailure to object did not preclude the casitbnsideration
of thedefect under s. 751.06. Clarklheisure \hicles, Inc96 Ws. 2d 607292

805.13 Jury instructions; note taking;  form of verdict. N.W.2d 630(1980).

il ; Whenan objection at the verdict conference was not specific enough to preserve
(1) StATEMENTSBY JUDGE. After the trial jury is sworn, all state anappeal, the supreme court reversed the trial court under s. 751.06iséangin

mentsor comment$y the judge to the jury or in their presence ranc. v. North Central Airlines, Inc98 Wis. 2d 301296 N.W2d 749(1980).
lating to the case shall be on the record. Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require sub
missionto the juryof written instructions on the substantive law but do not require
(2) PRELIMINARY INSTRUCTIONSAND NOTE TAKING. (&) After  anautomatic reversathen the trial court fails to do so. Instructions on the burden
thetrial jury is sworn, the court shall determinehg jurors may of proof and presumption of innocence precedural, not substantive law Matter

takenotes of the proceedings: of E. B.111 Wis. 2d 175330 N.W2d 584(1983).
Whenan alleged error went to the integrity of the fact-findimgcess, the trial

1. If the court authorizes note—taking, the court shall instrugdurtexercised its discretion to review the circumstantial evidence instructien irre
thejurors that they may make written notes of the proceedings, exectiveof the defendarg’waiver of objection. State 8hah,134 Ws. 2d 246397

. . : N.W.2d 492 (1986).
ceptthe opening statements and CIOSIr@JmemS’ |fthey so de It is not error for the trial court to fail fastruct sua sponte on a lesser included

sire and that the court will provide materials for that purpose dffense. Thetrial court should not interfere with the parties’ trial strategtate v

they so request. The court shall stress the confidentiality of thigers,158 Ws. 2d 356461 N.W2d 777(1990).

notesto the jurors. The jurors may refer to their notes during th?lnstructionalrulings areto be made at the close of the evidence. A party is ot en
; T - >_ jiffed to a mid-trial advisory ruling on whether an instruction will be given. Such a

proceedlngﬁnd dehberayon. The notes may not be the basis féfng, if given, is nonbinding and not subjéstappeal. State ®ohn 193 Wis. 2d

or the object of any motion by any partjfter thejury has ren 346,535 N.w2d 1(Ct. App. 1995).

deredits verdict, the court shall ensure that the notes are promptfly anattorney disagrees with an instruction that a judge decides to give during an
~the-record conference, the attorney must object to the instruction on the record

of
collectedand destroyed. . ) to preserve the issue fappeal. Steinbgrv. Jensen204 Wis. 2d 115, 553 N.w2d

2. If the court does not authorize note-taking, the court sha2P(Ct. App. 1996). o ) )
statethe reasons for the determination on the record Appellatecourts have no power to reach waived issues concerning unobjected to

jury instructions. State Ward,228 Ws. 2d 301596 N.W2d 887(Ct. App. 1999).
(b) The court may give additional preliminary instructions to
assistthe jury in understanding its duty and the evidence it wil05.14 Motions challenging sufficiency of evidence;
hear. The preliminary instructions may include, without limitamotions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE.
tion, a description of the nature of the case, what constitutes é\o motion challenging the didiency of the evidence asnaatter
denceand what does not, guidance regarding the burden of proféflaw to support a verdict, or an answer ineadict, shall be
andthe credibility of witnesses, and directions not to discuss teantedunless the court is satisfied that, considering all credible
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evidenceand reasonable inferences therefrom in the light mest fahich is notgranted is not a waiver of trial by jury even though
vorableto the party against whom the motion is made, there is alb parties to the action have moved for directed verdict.
credibleevidence to sustain a finding in favor of such party (9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM

(2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (@) The OR3RDPARTY CLAIM. This section applie® counterclaims, cross—
involuntarynonsuit is abolished. If a motion for involuntary nonclaimsand 3rd party claims.

suitis made, it shall be treated as a motion to dismiss. ,_Hlisétgg:lg%. C;lggieﬁé\t/\ﬂg gd 7535\}\304281975)&1%%%)% ?ﬁrtzeg g\ls.ﬂZg
. . - . - Vi y C. up. . Oraer S. XXXI ;ou . Oraey
(b) When a party mistakenly designates a motion to dismissyas 2q xiii (1984); Sup. Ct. Ordeld1 Ws. 2d xiii (1987).

amotion for directed verdict, or vice versa; or mistakenly desig Judicial Council Committee’s Note, 1976Sub. (3)appliesonly to trials to the
natesa motion to change answer as a motion for judgment ngy. codifying Household Utilties, Inc, "(*g)d.fe‘f"’s Co., 1L . é’;d Lr(1ore). The
. . . . . . H standardor granting a motion una&ub. IS Tound In sub. . otions made by
withstandingthe verdict, or vice versa; or otherwise m'Stakem)ﬁ‘defendanfor dismissal after a plaintihas completed presenting his evidence in
designates motion challenging the didiency of evidence as a trialsto the court is governed by s. 805.17 (1). [Re Ordect¥e Jan. 1, 1977]
matterof law, the courtshall treat the motion as if there had beep Judicial Council Note, 1984:5ub. (5) (a) is amended by eliminating the require
. . mentfor a motion before judgment is entered on a verdict. [Re Orfietige July
a proper designation. 1,1984]
(3) MOTION AT CLOSEOFPLAINTIFF'S EVIDENCE. At the close of ) %udrifial ngursclil Nt?te, 198§:Sub. (5)[ éf)[%egtecgi a"JOWS T(?I.tiQOBHBS] after verdict
HeYs3} H H H + 0 be heart y telephone conierence. e Ordecwve Jan. 1,
p|alnl'[lf'fS. evidence in trials to th.jEII’_y, any defendant may move An inconsistent verdict, if not timely remedied by reconsideration by thenuist
for d|3mlssal_ on the ground of |nﬁUfer‘Cy Of eV|denC_e- !f the resultin a new trial unlesthe party injured by the inconsistency waives that portion
court determines that the defendant is entitled to dismissal, thiés damage claim and the waiver does not result in a change of the prevailing party
courtshall state with particularity oihe record or in its order of asfound by the jury Westfall v Kottke, 110 Ws. 2d 86328 N.W2d 481(1983).

S . S If there is any credible evidence that, under any reasonablefaigyvadmits of
dismissalthe grounds upon which the dismissas granted and aninference that supporise jurys finding, the finding may not be overturned. Gen

shallrender judgment against the plaifitif Starv. Bankruptcy Estate of Lake Geneva Sugar SHAck\Nis. 2d 104572 N.W2d
) . 881 (Ct. App. 1997).
(4) MOTION AT CLOSEOFALL EVIDENCE. In trials to the juryat

the close of all evidence, any party may challengetfieiency  805.15 New trials. (1) MoTioN. A party maymove to set
of theevidence as a matter of law by moving for directed verdigtidea verdict and for a new trial because of errotthntrial, or
or dismissal or by moving the court to find as a matter of law upg@causehe verdict is contrary to law or to the weight of evidence,
any claim or defense or upon any element or ground thereof. or because of excessive imadequate damages, or because of
(5) MOTIONSAFTERVERDICT. (&) Motion for judgment. Amo-  newly—discovere@vidence, or in the interest of justice. Motions
tion for judgment on theerdict is not required. If no motion afterunderthis subsection may be heard as prescribed307%13 Or
verdictis filed within the time period specified in8)5.16 judg:  dersgranting a new trial on grounds other than in the interest of
mentshall be entered on the verdict at the expiration thereof. juktice,need not include a finding that granting a new trial is also
amotion after verdict is timely filequdgment on the verdict shall in the interest of justice.
beentered upon denial of the motion. (2) ORDER. Every order granting a new trial shall spedifg
(b) Motion for judgment notwithstanding verdict. A party groundstherefor Noorder granting a new trial shall be valid or
againstwhom a verdict has been rendered may move the court éfiective unless the reasons that prompted the court to make such
judgmentnotwithstanding the verdict in the event that the verdiorderare set forth on the record, or in the order or in a writter deci
is proper but, for reasons evident in the record which bear upgian. In such orderthe court may grant, deny or defer the award
mattersnotincluded in the verdict, the movant should have judgng of costs.

ment. (3) Exceptas provided in s974.07 (10) (bpnd980.101 (2)
(c) Motion to change answer. Any party may move the court (b), a new trial shall be ordered on the grounds of newly—discov
to change an answer in the verdict on the ground offiomifcy  eredevidence if the court finds that:
of the evidence to sustain the answer (a) The evidence has come to the moving pantygtice after
(d) Motion for directed verdict. A party who has made a mo trial; and
tion for directed verdict or dismissal avhich the court has not  (b) The moving partg failure to discover the evidence earlier
ruled pending return of the verdict may renew the motion aftefid not arise from lack of diligence in seeking to discover it; and
verdict. In the event the motion is granted, the court may enter ¢) The evidence is material and not cumulative; and
Judgmentlp apcordange with .the motion. . (d) The new evidence would probably change the result.
(e) Preliminary motions. It is not necessary to move for a di

. I . P 4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court
rectgdve(rjdlctt or dlsmlssgl prior t(t)l s;)b.méssmn tOf trt'e.fﬁste tg tIE;‘?a(nt)sa maotion for judgment notwithstanding the verdict, or a mo
jury in order to move subsequently fjudgment notwithstand 3 ; . ’ .
ing the verdict or to change answer tion to change answer and render judgment in accordancéheith

. . . . answerso changed, or a renewebtion for directed verdict, the

(f) Telephone hearings. Motions under this subsection may bt shall also rule on the motion for new trial, if aby deter
heardas prescribed in 807.13 mining whether it should be grantédhe judgment is thereafter
_ (6) GROUNDSTO BE STATED WITH PARTICULARITY. Inany me  vacatedor reversed, and shall specify the grounds for granting or
tion challenging the stitiency of evidence, the grounds of thedenyingthe motion for new trial. If the motion for a new trial is
motionshall be stated with particularitjere conclusory state thusconditionally granted and thedgment has been reversed on
mentsand statements lacking express reference to the specific gi§pealthe new trial shall proceed unless the appellate sbait
mentof claim or defense as to which the evidence is claimbd tohaveotherwise ordered. In case the motion for a new trial has been
deficientshall be deemed indidient to entitle the movant to the conditionallydenied, the appellee may assert error in that denial;
ordersought. If the court grants a motion challengingsiii-  andif the judgment is reversed on appeal, subsequent proceedings
ciencyof the evidence, the court shall state on the record or in Wehall be in accordance with the order of the appellate court.
ing with particularity the evidentiary defect underlying the arder (5) AppEAL. If the court denies a motion for judgment notwith

(7) EFFECTOF ORDEROFDISMISSAL. Unless the court in its or standingthe verdict, ora motion to change answer and render
derfor dismissal otherwise specifies for good cause recited in fl@gmentin accordance with the answer so changed, or a renewed
order,any dismissal under this section operates as an adjudicafigtion for directed verdictthe party who prevailed on that mo
uponthe merits. tion may as appellee, assert for the first time, grounds whieh en

(8) Nonwalver. A party who moves for dismissal or for a di title the party to a new trial in the event the appellate court con
rected verdict at the close of the evidenderefl by an opponent cludesthat thetrial court erred in denying the motion for judgment
may offer evidence in the event that tmetion is not granted with notwithstandinghe verdict or motion to changaswer and ren
out having reserved the right tib so and to the same extent as iflerjudgment in accordance with the answer so changed, er are
the motion had not been madé motion for a directed verdict newedmotion for directed verdict. If the appellate court reverses
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the judgment, nothing in this section precludes it from determiis entered within 90 days aft¢éhe motion is made, it shall be

ing that the appellee is entitled to a new trial, or from directing tidkeemeddenied.

trial court to determine whether a new trial shall be granted. (5) Thetime limits in this section for filing motions do not-ap
(6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter  ply to a motiorfor a new trial based on newly discovered evidence

minesthat a verdict is excessive or inadequate, not due to pervetisatis brought under £74.06

ty or prejudice or as a result of error during trial (other than an errgristory: Sup. Ct. Orde67 Ws. 2d 585711 (1975); Sup. Ct. Ordet18 Ws. 2d

asto damages), the court shall determine the amehitth as a xiii (1984); Sup. Ct. Ordet36 Ws. 2d xxv (1987); Sup. Ct. Order 16A3M2dxiii

. . . é199l);2001 a. 16
matterof law is reasonable, and shall order a new trial on the iSSUg,dicial Council Note, 1984:The requirement that the judge set dates for filing

of damages, unless within 10 days ffaety to whom the option andhearing motions after verdict is repealed in favor of a time limit for such motions.
is offered elects to accept judgment in the changed amount. If g‘?gg'e%g&!Seeggl‘;“{a%ggg“’o'0”S motions and caused unnecessary hearings. [Re
optionis not accepted, the time period for petitioning the court OTyygicial Council Note, 1986:Sub. (1) specifies that the trial court may allow more
appealsfor leave to appeal the order farnew trial under ss. than 20 days for motions after verdict to be filed, if a schedule for the filing of motions
808.03(2) and809.50commences on the last day of the option p@ndsupporting materials is ordered within that time. ,
riod Sub. (2) clarifies thathetime for hearing motions after verdict may be eygar
- uponmotion and good cause shown. Howgegey such enlgement does notfafct
History: Sup. Ct. Ordei67 Ws. 2d585 708 (1975)1975 c. 2181979 ¢. 10;  therequirement that the motion be decided within 90 days after the verdict is ren
1983 a. 219Sup. Ct. Orderl41 Ws. 2d xiii (1987);2001 a. 16 dered. See sub. (3) and s. 801.15 (2) (c), Stats.
Judicial Council Note, 1983:Sub. (6) is amended to codify the holding/dtk Sub.(4) is revised to require that a motion for rieial based on newly discovered
V. Mueller, 105 Ws. 2d 191313 N.W2d 749(1982) that orders for new trials under eyigencebe decided within 90 days after it is made. The prior statute required such
this subsection are not appealable as of right and that the time period for seeking | nsto be decided within 30 days after hearing, but did not require the hearing
to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day qth€ held within any specified time. [Re Ordelt @-1-87]
optlon‘p.erlod set forth in the tr!al coustbyder [Bill 151-S] . .. Judicial Council Note, 1991:Sub. (3) is rewritten to clarifthat if a motion after
Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trialerdictis granted within 90 days, it will not be deemed denied merely because such
to be heard by telephone conference. [Re Ordectfe Jan. 1, 1988] orderis not entered within 90 days after verdict. [Re Order7efl-91]
A statement that the verdict is contrary to the weight of evidence will not supporiiotionsfor directed verdicts and motions to dismiss made at the close of the plain
an order granting a new trial in the interesjustice. DeGrdfv. Schmude71 Ws.  tjff's case are motions challenging thefisigncy of the evidence under this section.
2d 554 238 N.W2d 730(1976). ] ] JanserCo. v Milwaukee Area District Board,05 Ws. 2d 1312 N.W2d 813(1981).
Thatan expert listed in a pretrial order was not called as a witness at trial and thejme periodsunder this section may not be egladl by showing excusable neglect
expert'sreportwas admitted did not constitute grounds for granting a new trial. Kaghders. 801.15 (2) (a). BrookhouseState Farm Mutual Insurance A80 Ws. 2d
v. Employers Insurance of &Msau78 Ws. 2d 284254 N.W2d 255(1977). 166, 387 N.W2d 82(Ct. App. 1986).
If the answer to one material question shows that the jury made its answer pervergeyjjyreto present timely postverdict motions does not deprive the court of appeals

ly, the trial court shouldet aside the entire verdict unless the court is satisfied thgtjurisdiction to review a judgment. Hartford Insurance Ctales,138 Wis. 2d
otherquestions wereot afected by the perversityrouse vPersons30 Wis. 2d 390 508 406 N.W2d 426(1987). '

259 N.V\/.Zgi 92(1977). ) ) - Oncethe trialcourt loses authority to set aside a verdict under this section by failing
If there is a reasonable basis for the trial couletermination under sub. (6) as totg act within 90 dayst cannot achieve the same result by vacating the judgment under

properverdict amount, theecision will be sustained. KoeleRadue81 Ws. 2d g gpg.07 (1) (h). Manly.\State Farm Fire and Casualty @89 Ws. 2d 249407

583 260 N.W2d 766(1978). ) o ~ N.W.2d 306(Ct. App. 1987).

_When a jury award of damages was so inadequate that it indicated prejudice, thenetrial court is not competent to consider sub. (1) motions if the movant fails to
trial court did not abuse its discretion by ordering a new trial on all issues. Larmyiiely file the motions and fails to obtaim extension before expiration of the 20-day
Commercial Union Ins. C@&8 Ws. 2d 728277 N.W2d 821(1979). period. Ahrens-Cadilla©lds v Belongia,151 Ws. 2d 763445 N.W2d 744(Ct.

An order for a new trial under sub. (6)ist a final order and is not appealable asApp. 1989).
of right under s. 808.03 (1). EarlMarcus,92 Wis. 2d 13284 N.W2d 690(Ct. App. Trial court actions under s. 805.16 permitted pending appeal under s. 808.075 are
1979). . ] ) subject to sub. (1) time limits. SchmidtSmith,162 Ws. 2d 363469 N.W2d 855
Sub.(6) establishes that one who wishes to take an appeal from the interlocut@y App. 1991).
orderissued by the court. ¥k v. Mueller, 105 Ws. 2d 191313 N.W2d 799(1982). A sexually violent person committed under ch. p&gserves the right to appeal,
A shockingly low award of damages justified a new trial on that isswestfall  asa matter of right, by filing postverdict motions within 20 days ofcbi@mitment

v. Kottke, 110 Ws. 2d 86328 N.W2d 481(1983). order. State vTreadway2002 WI App 195, _ W.2d._ ,  N.\Mzd __ .
A court may order a retrial under sub. (6) on punitive damages alone. Badger BeaFhis section applies to trial-related motions. @ward of attorney fees is not trial—
ing v. Drives & Bearings111 Wis. 2d 659331 N.W2d 847(Ct. App. 1983). related. Gorton.\American Cyanamid C494 Ws. 2d203 533 N.W2d 746(1995).

_ Thetrial court may not grant a new trial based solely upon unobjected to instruc
tionalertors. but may s that error 1o grant anew Uil n the interest ofustce. S@{g5.17  Trial to the court. (L) MOTION AT CLOSEOF PLAIN-
A new trial in the interest of justice under sub. (1), when the controversy was ht- S EVIDENCE. After the plaintif, in an action triedy the court

fully tried, is not limited to cases of evidentiary error and does not require a showimghout a jury, has completed the presentation of his or her evi
&f\f;‘\/%ogfg'(%ﬁf;t {Sgllll)t in the 2nd trial. Statelarp,161 Ws. 2d 773469 dencethe defendant, without waiving his or her righbffer evi

The standard for granting a new trial in the interest of justice when the verdicggncem the event the motion is not granted‘ may move fOI’-a_dI_S
contraryto the great weight of the evidence is less stringent than for granting a mofissalon the ground that upon the facts and the law the pfaintif
challengingthe suficiency of the evidencender s. 805.14. Sievert American  hasshown no right to reliefThe court as trier of the facts may then
Family Mutual Insurance Cd.80 Wis. 2d 426509 N.W2d 75(Ct. App. 1993). ; B ; P,

A co-defendant' testimony that the defendant was awarat ¢fial, but unable to determinethem and. render JUdgment .agalnSt the pl_dlcmfthat
present because the co-defendant refused to testify on 5th amendment ground<g@dndor may decline to render any judgment until the close of

not newly discovered evidence. Statedackson188 Ws. 2d 187525 N.w2d 739  all the evidence. If the court renders judgment on the merits
(Ct. App. 1994). againstthe plaintif, the court shall make findings as provided in
sub.(2). Unlesghe court in its order for dismissal otherwise spec

805.16 Time for motions after verdict. (1) Motions after ;s dismissal under thi i t diudicati
verdictshall be filed and served within 20 days after the verdiltu*Eegr’]{aheIrsnrglrists;f1 under this section operates as an adjudication

is rendered, unless the court, within 20 days .after the verdictis re (2) Errect. In all actions triedipon the facts without a jury o
dered sets a longer time by an order specifying the dates for flif th an advisory jurythe court shall find the ultimate facts and

motions,briefs or other documents. ) )
2) The time for heari ¢ i freerdict stateseparately its conclusions of law thereon. The court shall
(2) Thetime for hearing guments on motions afteerdict e file its findings and conclusions prior & concurrent with

shaél be SOt :eSS thaln 13 nor more than 60 daysdafrglthle vgrdi Rderingjudgment, state them orally on the record following the
renderedunless enlgred pursuant to motion unde81.15 (2)  ¢jose of evidence or set them forth in an opinion or memorandum

@) o o of decision filed by the court. In granting or refusintgrlocutory

(3) If within 90 days after the verdict is rendered the court doggunctionsthe court shall similarly set forth the findings of fact
notdecide a motion after verdict on the record or the judge, or #¥gdconclusions of law which constitute the grounélis action.
clerk at the judges written direction, does not sign an order deciRequestdor findings are not necessary for purposes of review
ing the motion, the motion is considered denied prgment  Findingsof fact shall not be set aside unless clearly erroneads,
shallbe entered on the verdict. dueregard shall be given to the opportunity of the trial court to

(4) Notwithstandingsub.(1), a motion fora new trial based on judgethe credibility of the witnesses. The findings of a referee
newly discovered evidence may be made at any time within omay be adopted in whole or part as the findings of the court. If an
yearafter verdict. Unless an order granting or denying the motiopinion or memorandum of decision is filed, it will be Bcient
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if the findings ofultimate fact and conclusions of law appear Section805.17 (3) does not limit the trial cosrtliscretion to grant relief from an
f : f e deror judgment under s. 806.07 (1) (h) when reasons justifying relief are apparent
therein. If the court directs a party to submit proposed findind§ie Tourt Matier of Estate of Smifig Wis. 20 667264 N.Wad 239(1978).

andconclusions, the party shall serve the proposed findings anghiureto bring a motion under sub. (3) to correct a manifest error constitutes a
conclusionn all other parties not later than the timeswlbmis  waiverof the right to have an issue considered on appeal. Schirfbefinner143

: . - is. 2d 81 420 N.W2d 381(Ct. App. 1988).
sionto the court. The flndlngs and conclusions or memorand | %motion iffiled under sub. (3), the 45-day time for appeal under s. 808.04 (1)
i

of decision shall be made as soon as practicable and in no e¥gilies beginning upon disposal of the motion. SalzmBNR, 168 Ws. 2d 523
morethan 60 days after the cause has been submitted in final fo¢ﬁ4.N-W-2|d 33r7](Ct- Appﬁ 1992). N g s omitied
. . In a trial to thecourt, the court may not base its decision didafits submitte

(3) RECONSIDERATIONMOTIONS. Upon its own motion or the i, sypport of a summary judgment. -ProdEeéd in support of summary judgment

motion of a party made not laténan 20 days after entry of judg is for determining if an issue ct exists. When one does, summary judgment proof

ment, the court may amend ifindings or conclusions or make %iveslvg;)go trial proof. Berna—Mork Jones173 Ws. 2d 733496 N.W2d 637(Ct.

addltlo_nalflndlngs or _ConClU5|0n5 and may amend_the JUdgmen?Sub.@) modifies the deadline for filing appeals only on reconsideration motions
accordingly. The motion may be made with a motifmn a new aftertrials to the court. Continental Casualty CdVilwaukee Metropolitan Sewer

trial. If the court amends the judgment, the time for initiating g#§eDistrict 175 Ws. 2d 527499 N.w2d 282(Ct. App. 1993).
econsideratioassumes a questitimt has been previously considered. If a party

appealcqmmences upon entry of t.he amend6d jUdgmem- |.f thanot appeared and madgaments, the court has not considered the (saattyu-
courtdenies a motion filed under this subsection, the time for inithentsin the first instanceind reconsideration is impropeMatter of Estate of

ating an appeal from the jUdgmammmences when the court de O”'\ll(terillgulg?laa\;\ésrhzzi? ozr%i?a?t/gag s\c[ssde;ﬁgg%; sAlgrEej gtii).trial «detter to the par
niesthe motion on the record or when an order deny'ng the mot informing them that a motion for reconsideratioas denied was a denial “on the

is entered, whichever occurs first. If within 90 days after entry adcord”under sub. (3), and the time for filing an appeal commenced on the date of

judgmentthe court does not decide a motion filed under this sutﬂelette[ Orth v Ameritrade, Inc187 Ws. 2d 162522 N.W2d 30(Ct. App. 1994).
A courts final written findings of facand conclusions of law take precedence over

secti_onor_l the record or t_he jUdgel or th(—?‘ clerk at th(_E jmt’ an earlier writtenmemorandum or an oral finding not repeated in the final order
tendirection, does not sigan order denying the motion, the mo Whenthereis a conflict between an ambiguous oral pronouncement and the written

ion i i i i initiati jsdlgment,it is proper to looko the written judgment to ascertain the cauritent.
tion is considered denied and the time for initiating an appeal freigf3 """ Gray 212 Ws. 2d 436560 N W2d 467(Ct. App. 1997).

thejudgment commences 90 days after entry of judgment. There is no condition precedamdersub. (3) for reconsideration on the casrt’
i i i i own motion except that the courtust act within 20 days of its original decision.
(4). APPEAL. In 3_.C'[I0nS tried b.y the court without a J.“m.e Thereforethere is no requirement that the reason for reconsideration must have been
questionof the suficiency of theevidence to support the findingsa subject of the original hearing.ilMge of Thiensville vOlsen223 Ws. 2d 256

may be raised on appeal whether or not the party raising the q@ésN.w.2d 394(Ct. App. 1998).
::Z\r/]v?r?asl objected in the trigburt to such findings or moved f0r805.18 Mistakes and omissions; harmless error
History: Sup. Ct. Ordel67 Ws. 2d 585712 (1975): Sup. Ct. Ordei3 Ws. 24 (1) Thecourtshall, in every stage of an action, disregarceary
xxxi (1976); Sup. Ct. Ordefl07Wis. 2d xi (1982); Sup Ct. Ordet30 Ws. 2d xi  Of defect in the pleadings or proceedings which shall fiettzthe
(1986);Sup. Ct. Order160 Ws. 2d xiii (1991):1993 a. 486 ~substantialights of the adverse party
Judicial Council Committee’s Note, 1976Sub. (1) is based on the language in (2) No judgment shall be reversed or set aside or new trial

FederaRule 41b, andjoverns how a court as the trier of the facts handles a motion * N g k
by a defendant for dismissal after the plafrités completed the presentation of hisgrantedin anyaction or proceeding on the ground of selection or

evidence. This adoption of the Federal Rule wasapproach taken by theiStonsin - mjsdirectionof the jury or the improper admission efridence,

f;“g{g’;‘gf °[“R”e"g‘,*3fe,°§§i3;'jg,“fi“‘l";,’#}"'“esv IncAndrews Co., 71 W. 2nd 1 for error as to any matter of pleading or proceduméess in the

Judicial Council Note, 1982:Sub. (2) has been amended to allow the filing of th@Pinion of the court to which the application is made, after an ex
findingsand conclusions concurrent with the rendering of the judgmentctiEimges aminationof the entire action or proceeding, it shall appear that
areintended to eliminate doubts as to the propeétgombining the findings, conclu i i i
sions and judgment in a single document, simplifying paperwork, mininszingge the error c_omplalned of hanatte.d the SL.ijtantlal ”ghts of the
spacerequirements and reducitige likelihood of errors. [Re Orderfeétive July —Party S_elekmgto reverse or set aside the judgment, or to secure a
1,1982] new trial.

Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state the History: Sup. Ct. Ordei67 Wis. 2d 585714 (1975); Sup. Ct. Order N@6-08
findings of fact and conclusions of law on the record in open court, in lieu of filingg7 wis. 2d xv (1997).
them. The amendment conforms to the practice authorized under Rule 52 (a)oran error to “dect the substantial rights” of a partijere must be a reasonable
F.R.C.P[Re Order df 7-1-86] ] ] ] ) _ possibilitythatthe error contributed to the outcome of the action. A reasonable possi

Judicial Council Note, 1991This section permits motions for reconsideratmn bility of a diferent outcome is a possibility $iafent to undermine confidence in the
bemade within 20 days after entry of judgment in actions tried to the court. Such roatcome. If the error at issue is not fiafent to undermine the reviewing cosrton
tionsare deemed denied if not decided within 90 days after entry of judgment. [REence in the outcome of the proceeding, the error is harmless. Evelyn G/Rlay
Order ef. 7-1-91] S.2001 WI 110,246 Wis. 2d 1 629 N.W2d 768
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